








































































































































































































b. REVIEW OF ZONING BYLAW SECTION:
a. 5400. Site Plan Review












acreage in residential use, the evidence of compliance with parking and off-street loading
requirements, the forms of ownership contemplated for the property and a summary of
the provisions of any ownership or maintenance thereof, identification of all land that will
become common or public land, and any other evidence necessary to indicate compliance
with this by-law.

5444. The site plan shall be accompanied by drainage calculations by a registered
professional engineer. Storm drainage design must conform to Town of Dighton
subdivision regulations.

5445. The Planning Board may require a DIS as set forth in §5300, above.

5450. Waiver of Compliance.

The Planning Board may, upon written request of the applicant, waive any of the requirements of
§5400 where the project involves relatively simple development plans or constitutes a minor site
plan.

5460. Minor Site Plan.

Applications for permits to build, alter or expand any nonresidential building, structure or use in
any district where such construction will not exceed a total gross floor area of 2000 square feet,
and will not generate the need for more than 10 parking spaces, shall be deemed a minor site
plan. For the purposes of computing the total gross floor area of a minor site plan, the Planning
Board shall aggregate all such applications made within the five (5) previous calendar years.
Unless otherwise waived at the request of the applicant per §5450, minor site plans shall set forth
all of the information required by §5440; provided, however, that the scale of the site plan may
be 1" = 80', and the plan may depict topographical contours at intervals available on maps
provided by the United States Geological Survey, and need not be prepared professionally.

5470. Approval.

Site Plan approval shall be granted upon determination by the Planning Board that the plan meets
the following objectives. The Planning Board may impose reasonable conditions at the expense
of the applicant, including performance guarantees, to promote these objectives. New building
construction or other site alteration shall be designed in the Site Plan, after considering the
qualities of the specific location, the proposed land use, the design of building form, grading,
egress points, and other aspects of the development, so as to:

5471. Minimize the volume of cut and fill, the number of removed trees 6" caliper or
larger, the length of removed stone walls, the area of wetland vegetation displaced, the
extent of stormwater flow increase from the site, soil erosion, and threat of air and water
pollution;

5472. Maximize pedestrian and vehicular safety both on the site and egressing from it;

5473. Minimize obstruction of scenic views from publicly accessible locations;

5474. Minimize visual intrusion by controlling the visibility of parking, storage, or other



outdoor service areas viewed from public ways or premises residentially used or zoned;
5475. Minimize glare from headlights and lighting intrusion;

5476. Minimize unreasonable departure from the character, materials, and scale of
buildings in the vicinity, as viewed from public ways and places.

5477. Minimize contamination of groundwater from on-site waste-water disposal
systems or operations on the premises involving the use, storage, handling, or
containment of hazardous substances;

5478. Provide adequate access to each structure for fire and service equipment and
adequate provision for utilities and stormwater drainage consistent with the functional
requirements of the Planning Boards Subdivision Rules and Regulations;

5479. Ensure compliance with the provisions of this Zoning by-law, including parking
and landscaping.

5480. Lapse.
Site plan approval shall lapse after one year from the grant thereof if a substantial use thereof has

not sooner commenced except for good cause. Such approval may, for good cause, be extended
in writing by the Planning Board upon the written request of the applicant.

5490. Regulations and Fees.

The Planning Board may adopt and from time to time amend reasonable regulations for the
administration of these Site Plan guidelines. The Planning Board may adopt reasonable
administrative fees and technical review fees for site plan review.

5491. Any decision of the Planning Board made pursuant to this §5400 shall be
appealed to a court of competent jurisdiction is accordance with the provisions of G. L. c.
40A, §17.



Kerrie Easterday

From: Michael Mullen

Sent: Tuesday, March 7, 2023 8:34 AM

To: Jim Aguiar; Kerrie Easterday; Todd Pilling; Lisa Caledonia

Subject: RE: Soil Conservation Commission - Applicability with Special Permits / Site Plan Reviews
Importance: High

Please take note of the important Legal Opinion below. I'd also ask that you share it with your Board/Commission
members as applicable.

Sincerely,

Mike

Michael Mullen, Jr.
Town Administrator

Town of Dighton
mmullen@dighton-ma.gov

From: Matthew Costa <Matthew@ggflaw.com>

Sent: Tuesday, March 7, 2023 8:23 AM

To: Michael Mullen <mmullen@dighton-ma.gov>

Cc: Jim Aguiar <jaguiar@dighton-ma.gov>; David Gay <david@ggflaw.com>
Subject: RE: Soil Conservation Board - Planning Board Interpretation

Dear Town Administrator Mullen,
This is in response to the question presented in your email of January 4, 2023.

The Town’s bylaw concerning removal of soil, loam, sand or gravel (“Soil Removal Bylaw”) exists under authority
granted by M.G.L. chapter 40, section 21. In pertinent part, said statute states that “any ... by-law prohibiting such
removal [of soil, loam, sand or gravel] hereunder shall not apply to any soil, loam, sand or gravel which is the subject of a
permit or license issued under the authority of the town ....”

A special permit is a “permit or license issued under the authority of the town”, as the Town has authorized the special
permit granting authority to act on special permit applications under the Town’s Zoning Bylaw.

In our opinion, if the Planning Board, as special permit granting authority, has approved a plan which will require
removal of soil, loam, sand or gravel in order to complete the project, then the holder of the permit does not need to
obtain a separate permit under the Soil Removal Bylaw to complete the site work. If the soil, loam, sand or gravel
removal is an inherent part of the approved project, then it is the “subject of a permit” under the above-cited statute
and a separate permit is not needed.

In contrast to the above, if a property owner unreasonably attempts to use a special permit as cover for removal of soil,
loam, sand or gravel which is not actually within the scope of the special permit, in such a situation the owner should be
required to obtain a permit under the Soil Removal Bylaw.



In sum, our position is that soil removal completed within the scope of work approved under a special permit has the
same status as soil removal pursuant to an approved subdivision plan as set forth in our opinion letter dated September
27, 2006.

The reasoning set forth above applies equally to Site Plan Review approvals.
If you have additional questions or concerns please feel free to contact me.

Respectfully,

Matthew J. Costa, Esquire
Gay & Gay, P.C.

73 Washington Street
P.O. Box 988

Taunton, MA 02780

Tel. (508) 822-2071



Gay, Gay & FiELD, R.C.
73 Washington Street
PO. Box 988
Taunton, Massachusetts 02780

David T. Gay Peter B. Gay
Thomas B Gay Of Counsel

. September 27, 2006 —_—
Katherine A. Field P Tel. (508) 822-2071

Marguerite M. Mitchell 2
John L. Holgerson Fax (508) 880-2602

Board of Selectmen .
. Town of Dighton RECEIVED
979 Somerset Avenue

Dighton, MA 02715 SEP 30 2006

4

RE:  Earth Removal By-Laws/Exemptions

BOARD OF SELECTMAN

Dear Selectmen:

In response to your memo of September 25, 2006, and to confirm our previous discussions,
M.G.L. c. 40 § 21 Clause 17 enables a city or town to enact a by-law (or ordinance) regulating the
removal of soil, loam, sand and gravel from land not in public use. This statute provides the
authority for the Town to adopt such By-Laws, specifically Article X of the Town’s By-Laws
entitled Removal of Soil, Loam, Sand and Gravel. However, the By-Law adopted by the Town is
subject to the limiting language contained in M.G.L. c. 40 § 21 Clause 17. The last sentence in that
clause states any by-law prohibiting such removal hereunder shall not apply to any soil, loam, sand
or gravel which is “...to be removed in compliance with requirements of a subdivision plan approved
by the Town Planning Board...”. It is, therefore, clear that the Planning Board’s Rules and
Regulations authorizing removal of soil, loam, sand and gravel as part of the construction of a
subdivision does not require a separate earth removal permit from the Town.

Clearly the removal of soil, loam, sand and gravel must be part of the subdivision
construction and not used as a “front” for the removal soil, loam, sand and gravel without an earth
removal permit. The portion of the Town By-Law that requires the earth removal operations to
maintain the soil within the Town limits would apply to both removal under a soil permit and to
removal under a subdivision control permit.

in view of this, it appears that the Mozzone project clearly is exempt from the soil.by-law
application. The project being undertaken by Aquiria may not be so exempt. I do not believe that
Aquiria is operating under a subdivision approval plan. If the operation is under a plan approved by
the Planning Board as a subdivision, then they are exempt. Ifnot, then they are not exempt and must
have an earth removal operation permit pursuant to Article X of the Town’s By-Laws.

If you have any additional questions on this matter, please call me.
Very truly yours,

GAY, GAY & FIELD, P.C.

DTG/src
cc:  Mr: Joseph Lawrence, Building Inspector

TALA AT AL et
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